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UNITED STATES COURT OF APPEALS 


For the Second Circuit 

Docket No. 74-2572 


United States of America, 

Appellee, 
v. 

Alphonse Johnson, 

Appellant. 


BRIEF FOR THE APPELLEE 


Statement of the Case 

This is an appeal from a judgment of the District Court, 
(Zampano, J.), entered October 23, 1974, denying appellant 
Johnson's pro se application for relief under 18 U.S.C. § 2255. 
Judge Zampano's unreported decision is reproduced in appelle's 
appendix, (13a). Johnson sought to vacate the sentence imposed 
upon him in 1972 following his conviction for bank robbery on 
the grounds that the trial judge, Judge Zampano, failed to make 
an affirmative, explicit finding that Johnson would not derive 






a benefit from treatment under the Youth Correction Act, 18 U.S.C. 
§ 5010(d). The appellant filed a notice of appeal and the 
District Court granted leave to appeal in forma pauperis . 
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STATUTES INVOLVED 


Title 16, United States Code 
§ 4209. Young adult offenders 

In the case of a defendant who has attained his 
twenty-second birthday but has not attained his twenty-sixth 
birthday at the time of conviction, if, after taking into 
consideration the previous record of the defendant as to 
delinquency or criminal experience, his social background, 
capabilities, mental and physical health, and such other 
factors as may be considered pertinent, the court finds that 
there is reasonable grounds to believe that the defendant 
will benefit from the treatment provided under the Federal 
Youth Corrections Act (18, U.S.C. Chap. 402) sentence may be 
imposed pursuant to the provisions of such act. 

Added Pub.L. 85-752, § 4, Aug. 25, 1958, 72 Stat. 846. 

§ 5006. Definitions 

As used in this chapter- 

. . . (e) "Youth offender" means a person under the age 
of twenty-two years at the time of conviction; . . . 

§ 5010. Sentence 

(a) If the court is of the opinion that the youth 
offender does not need commitment, it may suspend the imposition 
or execution of sentence and place the youth offender on 
probation. 

(b) If the court shall find that a convicted person 

is a youth offender, and the offense is punishable by imprison¬ 
ment under applicable provisions of law other than this sub¬ 
section, the court may, in lieu of the penalty of imprisonment 
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otherwise provided by law, sentence the youth offender to the 
custody of the Attorney General for treatment and supervision 
pursuant to this chapter until discharged by the Division 
as provided in section 5017(c) of this chapter; or 

(c) If the court shall find that the youth offender 
may not be able to derive maximum benefit from treatment by 
the Division prior to the expiration of six years from the 
date of conviction it may, in lieu of the penalty of imprison¬ 
ment otherwise provided by law, sentence the youth offender to 
the custody of the Attorney General for treatment and supervision 
pursuant to this chapter for any further period tha _ may be 
authorized by law for the offense or offenses of which he 
stands convicted or until discharged by the Division as provided 

in section 5017(d) of this chapter. 

(d) If the court shall find that the youth offender 

will not derive benefit from treatment under subsection (b) 
or (c), then the court may sentence the youth offender under 

any other applicable penalty provision. 

(e) If the court desires additional information as 

to whether a youth offender will derive benefit from treatment 
under subsections (b) or (c) it may order that he be committed 
to the custody of the Attorney General for observation and 
study at an appropriate classification center or agency. 

Within sixty days from the date of the order, or such additional 
period as the court may grant, the Division shall report to the 
court its findings. Added Sept. 30, 1950, c. 1115, § 2, 64 
Stat. 1087. 
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QUESTION PRESENTED 


Is the District Court required to make an explicit 
finding of "no benefit" when sentencing a young adult offender 
to an adult sentence? 


STATEMENT OF FACTS 

On April 19, 1971, a federal grand jury in New Haven, 
Connecticut, returned an indictment (Criminal No. 12,963) 
charging Alphonse Johnson and two co-defendants with 3 counts 
each of violating the Federal Bank Robbery Act, 18 U.S.C. 

§ 2113(a), (b), and (d). Johnson and his co—defendants were 
convicted of all three of the counts involving violation 
of the Federal Bank Robbery Act on December 21, 1971. On 
February 10, 1972, Judge Zampano, the trial judge, imposed 
a 19-year prison sentence. See Johnson sentencing minutes (20a). 

Johnson was 23 years of age when he was convictedT 


1/ Johnson and his co-defendants were also indicted 
for conspiracy, 18 U.S.C. § 371, and violation of the 1968 
Federal Gun Control Act, 26 U.S.C. § 5861(d) and 5871. 
Thesecoiints were withdrawn as to Johnson prior to the 
casa^S’submission to the jury. 

2/ Appellant Johnson's date of birth is December 12, 1948. 





ARGUMENT 


THE DISTRICT COURT WAS NOT REQUIRED TO MAKE AN 
EXPLICIT FINDING OF NO BENEFIT BEFORE IMPOSING AN ADULT 
SENTENCE ON JOHNSON. 

Johnson claims that he was denied due process of law 

when*he was given an adult sentence following his conviction 

for bank robbery. He claims that because of his age 

(23 years) he had a right to be sentenced under the Federal 

1 / 

Youth Corrections Act pursuant to the provisions of the 

£/ 

Young Adult Offender statute. In addition, Johnson claims 

that the Court erred when it neglected to state reasons for 

not sentencing him under the Youth Corrections Act. 

Johnson's contentions in this regard are without 

merit. In order for the District Court to have sentenced 

Johnson pursuant to the Young Offender statute, the Court 

would have to have made an explicit finding that he (Johnson) 

would have benefited from the program. 

In United States v. Kaylor , 491 F.2d 1133, 1137, 

(2d Cir. 1973) this court held that where the trial court 

5/ 

is sentencing a "youth offender',' it must make an explicit 
finding that the "youth offender" would derive no benefit 
from treatment under the Federal Youth Corrections Act 

3/ 18 U.SVC. § 5010 . - 

T/ 18 U.S.C. §4209. 

][/ "Youth offender" is defined by 18 U.S.C. §5006 (e) 
as a person under the age of 22 years at the time of conviction. 
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before imposing an adult sentence. On the other hand, 

£/ 

the court found that in the case of a young adult offender 
the trial court must make an affirmative finding that the 
offender would benefit from treatment before sentencing under 
the Young Adult Offender statute. See United States v. 

Wilson , 450 ’.2d 495, 497 (4th Cir. 1971); United States v. 
Waters , 437 F.2d 722, 724 (2d Cir. 1970). The Supreme 

Court in Dorszynski v. United States , _U.S._, 

94 S.Ct. 3042, 3048 n.9 (1974) has also recognized that 
persons convicted between the ages of 22 and 26 may be 
sentenced for treatment under the Youth Corrections Act 
only where the court finds that there are reasonable 
grounds to believe the defendant will benefit from treatment 
under the act. 

In imposing its sentence on Johnson, the trial court 
took into account all appropriate factors, including his 
age, background, prior record, pre-sentence investigation, 
and the facts of the offense, and it imposed an adult sentence. 
Because of Johnson's age (23 years), the court was not 
required to state reasons for not imposing a sentence under 
the Youth Corrections Act. See Johnson's sentencing minutes 
(17a-20a). 

Johnson received a legal and proper sentence from the 
District Court. 

6/ Young adult offender is defined by 16 U.S.C. §4209 
as a person who has attained his 22nd birthday but has not 
attained his 26th birthday at the time of conviction. 
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CONCLUSION 


The appellant was not denied due process of law when 
an adult sentence was imposed upon him, and the sentence 
imposed by the District Court should be affirmed. 


Respectfully submitted, 

PETER C. DORSEY 
UNITED STATES ATTORNEY 
DISTRICT OF CONNECTICUT 
BRIDGEPORT, CONNECTICUT 06603 


THOMAS F. MAXWELL, JR. 

ASSISTANT UNITED STATES ATTORNEY 


CERTIFICATE OF SERVICE 


This is to certify that 2 copies of the foregoing 
Brief and Appendix for the Appellee has been forwarded this 
/3 yA day of March, 1975, by certified mail, to Alphonse 
Johnson, United States Penitentiary, Marion, Illinois. 



THOMAS F. MAXWELL, JI 
ASSISTANT UNITED STATES ATTORNEY 


8 . 




APPENDIX 








• ^ 

' CRIMINAL DOCKET 

UNITED STATES DISTRICT COURT 

D. C. Perm No. 100 Rey. 
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1 ‘Ute • 

» 

TITLE OP CASE 





ATTORNEYS 

THE UNITED STATES 




For U. S.: 

• • 


ALPHONSE J.'ITNS >N, 


RUFUS HIGj- EY_ 

__a/ k/a Sonny Hitriev 

and 


DAVID J. WHITE 


Thomas F. Easell .Asst .USA 


Federal Buildintr 


ew Haven, Conn._ 




HIGLEY: 


James C. Whitney __ 44ew-4lavea~.—Gofro-. (777-7615) _ 

35 Elm Street WH ITE: Robert C. Mirto (Appt,) _ 

New Hav en , Conn. 0651 3_3 77 Main St.,We s t Haven. Conn. 

_ JOHNSON: Gerald Fa r rell (Appoin t ed) _ 

_ Mai n St. ,Wft11 i n.gfnrd , Conn. 


STATISTICAL. RECORD 


NAME OR 
RECEIPT NO. 



_ use of dangerous we anon: 18 USC 371- count 4-conspiracv to violate _ 

_nr U SC 371.to c ommit off en se against U.S.: and 26 USC 5861(d) and _ 

5871- cts. 5, 6 and 7- possessing firearm whi ch was not register e d to 
hirrv. "Def endant Johnson is in New Jersey. D ef. White is in New Jersey f 

T3eT .HT g ley i s in St ate custody at Yale New Haven Hospi ta l. Bench _ 

ITarrant nay issue r^r each defendant with bonds set at $50,000.00 
with corporate surety. (Timbers , J". ) rn-4/20/71. Bond Order endorsement 


on reverse 




Bench Warrants issued for _aJJ_3_ def e ndant-s l in an d 

with certified conv of Indi ctment handed U.S. Marshal for service. 


* 


























































3/29 (cQhtinued)- and affidavit of Emmet J. Michaels. _ 

3^29 I_ U..S. Magistrate's papers filed re: Dcf. Higley. -Record of procee d' 

ings, Warrant of Arrest, Complaint and Affidavit of Emmet J. Michaels. 


4/27 . |- RUFUS HIGLEY: U. S. Magistrate's papers, filed. Record of Proceedings, Warrant 


__ for Arrest,- Temporary Commitment. _______ 

4/27 _J_ RUFUS HIGLEY; CJA Fo rm 1, filed b y U. S. Magistrat e, appointing Hugh F. Keefe, 

_ |Esq., to represent de g endant. _ 

3/9 q _ ALPHONSE JOHNSON: U. S. Magistrate's pap ers , filed: Reco rd of Proceedings; Warr an 

of Arrest; Complaint. _ 


4/26 JOHNSON: Marshal s Return Showing Service, filed: Wanant of Removal from Distric 


! of New Jersey. ___ 

^/26~ j WHITE: Marshal's Return Showing Service, filed: Warrant of Removal from District 


of New Jersey. __ 


_ JOHNSON: Motion to Suppress Evidence, filed by defen dan t, pro 

JOHNSON: Demand to be Returned for Trial: Motion to Dismiss: Demand iro 


Motion to Apooint Counsel, filed by defendant, pro se. __ 


_CJ A Toon 2, in blank, mailed to defendant Johnson. _ 

£_ 


_5A 7_ 
5/24 


“1721 


6/1 


-M 


6/8 


6/8 


#!• » wi • ML *1 • J • 1 1 w• V m uT; 


|_ JOHNSON: Motion for a Speedy Trial, filed by defendant, pro se. _ 

Court will a ppoint coun sel over the objection of Mr. Johnson. _ 

Case con ti nued. (Zat n pano ,J,) tn-5 724/71__ _ __ 

Arraignment of HeTt. Higley - OVEIT to June 1 4, 1^71. A ttorney Keef e 
! to withdraw. James C. .Whitney entered appearance "for "defendant Higley . 

CZampano,J.) m-5/24/71. __ 

Counsel to Tae^appointed for L)et. white. CJA Form 2 ex ecuted. 


izampano, j.; m- 
Magistrate's 
i filed re: Def 






is appointed tor Mr. Johnson. ^ampano, j# m 

CJA Form 2, filed appointing Gerald Fhrrell to represent Def. Johnson. 


m- 5/26/71. _ 


CJA Form 2 filed appointing Robert C. Mirto to represe 


m-5/26/71» ___ 

Appearance of Robert C. Mirto, Esq., entered for defendant WHITE._ 


WHITE: Marshal's return shoving service, filed. Warrant for Arrest. 


JOHNSON* Marshal's retr a in shoving service, filed. Warrant for Arrest. 

JOHNSON: Motion for Discovery and Inspection, filed by def endant.- 

JOHNSON: Motion to Sever, filed by defendant. ___ 

JOHNSON: Motion to Order the Government to Transc 


Minutes af Grand Jury Proceedings and Testimony Other 
defendant 








WHITE: PLEA - Plea of not guilty entered to Coun ts 1.2,3,4 and__7._Ca se co ntinued 

Un cnmo hnnH .<■; SO OOP u jHi <; ii ta r y ( fn r_-Jirial^_Dpfpndant allowed 1MQ weeks to file — 

h otions. Zarapano , J. m-6/14/71. _ ' _ _ 

P JOHNSON: PLEA - Plea of no t guilty entered to Counts 1,2,3,4 and 5. Case contin u 

Ion same bond of $50,000 with s ure ty , for trial. Defendant allowed two weeks t o file 
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CRIMINAL NO. 12,963 


DATE 

1971 

PROCEEDINGS 

6/14 

HIGLEY: PLEA - Plea of not guilty entered to Counts 1, 2,3,4 and 6. Case 

J 

continued on same bond of $5U,UOO, with surety, tor trial. Defendant has ten days 


:o file motions. Zampano, J.m6/14//1. 

6/14 

All of Johnson's pending motions (Motions //I thru 7) over to 6/28/71. Motion #8, 


Defendant Johnson's Mction to Reduce Bond and for a Speedy Trial heard and decision 


reserved. Zampano, J. m-6/15/71. 

6/17 

JOHNSON: Government's Memorandum in Opposition to defendant's morion for 


Reduct ion o f Bond , fi led 


6/24 

HIGLEY: Motion for Reduction of Bail ot Defendant Pursuant to Tile 18, U.S.C. 


3146(d), filed by defendant. 

6/24 

HIGLEY: Motion for Separate Trial, filed by defendant. 

6/24 

HlGHLEY : Motion for Production of" all Evidence Favorable to the DeTendant, filed - 


by defendant. 

6/24 

HIGLEY: Motion to Order Grand Jury Minutes Transcribed, tiled by defendant. 


HIGLEY: Motion for Bill of Particulars, filed by defendant. 


JOHNSON: Brief on Defendant's Motion tor Reduction ot Bond, filed. 

6/24 

JOHNSON: Ruling On Defendant's motion for Reduction of Bond, filed and entered. 


fhe Defendant's motion for reduction of bond is denied. Zampano, J. m-6/24//l. 


Copies mailed to counsel. - 

6725 

HIGLEY: Government's Memorandum in Opposition to Defendant's Motion for Reduction 


of Bond, filed. 

6/25 

HIGLEY: Government's Response to Defendant's Pre-Trial Motions, filed. 

6/2' 9” 

WHITE: Motion for Bill of Particulars, filed by defendant. (Noticed for 6/30/71) 

6/23~~ 

WHITE: Motion for Separate Trial, filed by defendant. (Noticed for 6/30/71.) 

6 / 28 “ 

WHITE: Motion for Production of Evidence Favorable to the Defendant, filed bv 


defendant. (Noticed for 6/30/71.) 

6/23T" 

WHITE: Motion to Suppress Evidence, filed by defendant. (Noticed for 6/30/71.) 

6/28 

WHITE: Adoption of All Motions of Codefendants, filed by defendant. 

6/29 

S/l 0 

_WHITE:_Government ' S-Resnonsa to J)e-f&ndant-',s_Prp^TT-ia 1 Motions^ filed 

All pending motions on Judge tZaarpano * s calendar, this date, put over to 


July 12, 1971. 

_Z713 

JOHNSON: After hearing in open court on 7/12/71, following endorsements on 


defendant's (1) Motion to Sever - continued to the fall. (2) Motion to Ordar the 


Government to Transcribe and Prepare Stenographic Minutes of Grand Jury Proceedings,et 


off, complied with. (3) Motion for Bill of Particulars - off, without prejudice. 


(4) Motion to Suppress - motion continued to time of trial. (5) Motion for Discovery 


and Inspection — off, by agreement. (6) Johnson's pro se motions re demand to be 




these pro se motions are moot. (7) Johnson's pro se raoiton for a ^>eedy trial - 


motion granted. Case to be placed at the top of the list for the tail session 


at Bridgeport or New Haven. Zampano, J. rc-7/14/71. ^"Copies mailed to ail counsel. 

77TT 

HIGLEY: After hearing in open court on 7/12//l, following endorsements on 


"defendant ' s (l) Motion for Reduction of Bail of Defendant - pur5uatVC~to Title 10, U3C 


3146(d) - motion off, without prejudice. (2) Motion for Separate Trial - motion oft. 


without prejudice. (3) Motion for Production of all Evidence Favorable to tne 


Defendant - motion off, without prejudice. (4) Motion~lo Order Grand Jury Minutes 


Transcribed - motion off, without prejudice. Tampano, J. m-//i4/71. Copies mailed tb 

• 

all counsel. 

7/13 

WHITE: After hearing in open court on 7/12/71, following endorsements on 


defendant's motion (1) for Bill oF parfTcuTars - motion off, compl'te'd _ wlrh“by 


agreement. (2)Motion for Separate Trial - motion off, by agreement. (3) Motion for 


Production of Evidence Favorable to the Defendant - motion off, by agreement, complied 


with. (4) Motion to Suppress Evidence - motion over to time ot trial, (d) Adoption 


of all Motion os CoDefendants - motion off, by agreement. Zampano, J. m-//i4//l. 


Copies mailed to all counsel. 


a 
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JOHNSON: U. S. Magistrate's papers, filed from Distridt of Nev Jersey: Record 
of Proceedings, Warrant of Arrest, Complaint end Affidavit of Emmet J. Michaels. 

WHITE: U. S. Magistrate r s papers, filed rrom Distcict of New Jersey: Record — 
of Proceedings, Warrant of Arrest, Complaint and Aifidavlt of Erniet J. Michaels. 

_ HIGLEY: CJA Form appointing James C. Whitney. Eso., to represent defendant, 

filed and entered. Zampano. J. m-7/19/71. Mr. Whitney replaces Attv Hugh F. Keef e. 

Conies distributed. _____ 

_C ja. Form 8 , filed authorizing servlees nf .Tn sep h Mnnteai^ -Jn c. f or Eeli.- 

Johnson. C.TA Form Q sent to Atty. Farrell along v^t.h copie s of C.TA .8 for- 

Mr. Montesi to submit when his services have heen rendered. --- 

_ Mnt-nn Fnr neferrinaH nn of Mental C nmoet en cy, filed by P e £_ Jo hnson.' 

Vj-t-orney, Gerald Farrell ..------ 

_ (7m rp4*. 'Rp'^rvrtp’r*s smirtd recording nf Pro ceedings held on May 2U,1QT1,— fi l ed .-„ 

gH w r m ^— Russell . ■■ -: ~ 

_ (Viirrt Keporter's sound recording of Procee din gs held on May 24,197 1.*— flight- 

PER SO N :— Heari n g ( Bu ss el l , R . ) --- 

- r - -- . June.-lk, 1971 »■ filed 


Court Reporter'a sound recording of Proceedings hi Id orL_Ka;£ _2 -r, 1 971« . filed 

Counsel to Be appointed. ( Ru s sell -—--— 

Co urt Reporter's so und rec ording of Proceedi ngs held o n June l k t 19Tli„?l.hg 

JOHNSON: —Plea:— ( Ru s sel l , .. R » ) .--- 

_ P.rurt Keno?»t.pv* s Round recording of Procee d i ngs he l d o n. Ju n. S- 1 4 , 1971. . fi lgd,— 

WFTTTK: Pleat" ( Russell, R.).-—- , — r 

_ Pnurf Bppnrt-er , s No tes o f proceedings held on Nay 2 4 , 1971, f iled_. 

HIGLEY^ continu ed (Rus s ell, --——---^—. 

I Pmrrt* Pppo-ri-p-r* s Notes of proceed ings held o n May 24_,— I?/ I, —liiea. 

^ft-s-J ohnson & white (Rus selL^_-Rl)__ 

_ r.rurrf* PppnrPnr’fi Nntp.s nf prncpp dings .Jhp.ld_ O B June .J- 4 -,— 1971, fi l e d 

All-r)pfprtdflnt-s-Pl pas (Russell, R.) - - -_ 

_Court Re porter - s—No-te s - of - pr oceedi ng s held o n . July 12, — 19 . 7 1,.. £ile< 

I JOHNSON, et al (Ru ssell. R. V .. ____—-,-,- 

Order Appointing Psychiatrist for Mental Examination, filed and entered. 

Thomas C. Carey, J.D., appointed to exa mine defendant ALPHONSE JOHNSON and make a 

. Blumenfeld, J. m-9 
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CRIMINAL NO. 12,963 


DATE 

1971 

PROCEEDINGS 

10/26 

|WHITE: Hearing held on Defendant's (1) Motion to Suppress Evidence - over,.to be 


heard with Motion to Suppress; (2) Motion for Bill of Particulars - denied except 


to the extent already answered by the Government to the Bill of Particulars filed 


by counsel. Zampano, J. m-10/28/71. 

10/26 

WHITE: Following endorsement on Defendant's pro se Motion for Bill of Particulars; 


Denied except to the extent already answered by the Government to the Bill of 


Particulars filed by Mr. White's attorney. Zamoano, J. ra-10/29/71. Copies mailed to 


counsel. 

11/2 

JOHNSON: Motion to Dismiss, filed bv defendant. 

11/2_ 

HIGLEY: Order Appointing Psychiatrist for Mental Examination, filed and entered. 


Charles W. McGuire, M.D. a psychiatrist at 186 Sherman Ave., New Haven, Conn, is 


appointed to examine defendant and report to this Court on or before November 10, 1971, 


his findings loth as to defendant's mental condition and responsibiity at time of 


offense. Zampano, J. m-11/2/71. Copies mailed to counsel and two certified copies 


handed to U. S. Marshal at New Haven. 

11/23 

JOHNSON: Motion for Meeting of Council and all Defendants, filed by defendant. 

11/26 

Motion for Issuance of a Capias for CHESTER BORDEAUX, filed and So Ordered. 


Zampano, J. m-11/26/71. 

HLI726 

Capias issued against CHESTER BORDEAUX, and together witK certiried copy of 


same and two certified copies of Motion and Order, handed to U. S. Marshal at New 


Haven for service. 

_11/19- 

11/15L 

Marshal's. return_showing service, filed. Subpoena to °r police.. 
Marshal's return showing_service, filed. Subpoenas to Testify (2) 

11/79 

. .. .MarAh.nl *..s rphirn shrr-n ng sprvirp, f-ilad. (“3) Siihpnpn.iss to PrnHnrp. 

V\ /79 

. Marshal's return showing spvi re, * f i 1 r <\ t (1 0’S Subpoenas to Testify. 

11/29 

HIGLEY: Yale-New Haven Hospital Medical Record of defendant Hiclev. filed bv 


Government at Bridgeport. 

11/30 

JURY TRIAL COMMENCES: 55 Jurors present and administered voir dire oatn. 12 


jurors and 2 alternates irhpannelled and sworn. 12:42 p.n. jury excused until 

_ 

Dec. 7, 1971 at 10:00 a.m. Court will hear motions in this case at 10:15 a.m. on 


December 1, 1971. Zampano,J.m/12/2/71. 

12/1 

Psychiatric report of defendant HIGLEY filed. 

12/1 

HIGLEY: HEARING held on defendant's i) Oral Motion for Suppression of 


Evidence; (2) Motion for Reduction of Bond; /3) Motion for Separate Trial - not pressed 


at this time; (4) Motion for Production of Evidence - complfed with; (5) Motion for 


Transcript of Grand Jury Proceedings - nartiallv compled with, to be completed shortly; 


(6) Oral Motion for Transfer of Mr. Higlev to a Different Institution. Federal 


Correctional Institution at Danbury. JOHNSON: Hearing held on defendant's (1) Motion 


to Sever; (2) Motion to Suppress Evidence; (3) Motion to Dismiss; (4) Mr. Johnson's 


pro se Motions for a Speedy Trial; To Suppress; For Bill of Particulars. Bill of 


Particulars has been ruled upon and counsel satisfied with compliance. WHITE: Hearing 


held on defendant's (1) Motion under Brady - granted; (2) Motion for Bill of Particular 


complied with; (3) Motion for Separate Trial; (4) Motion to Suppress Evidence -includ- 


ing Motion to Suppress Photographic Identification; (5) Adoption of all Motions of 


co-defendants, including Motion for Speedy Trial; (6) Motion re Jury~SpTlection System; 


(7) defendant's pro se Motions For Suppression of Evidence and Return of Personal 


Items; For Bill of Particulars - complied with; Challenging Indictment. Government is 

* 

willing to return to defendant Higley all items seized and not to be used at trial 


except the Marksman pistol, which is not to be returned at this time and not to be 


used as trial. Govt has no items of defendant Johnson not to be used at trial. Govt 

— 

■does—notJiay.a cus-todv- of defendant White's billfold, watch and gold band. Court 

that if the Government has the billfold, watch and gold band, they shall be 


returned to defendant White. If the Government does not have those items and not 


control over them, they cannot be returned and the deft is to find out where they are. 


(over) % 


D. C. 109 Criminal & Bankruptcy Continuation Sheet 

















12/l(cont^l) Government moves for permission to have Asst. U. S. Atty Bo wman a nd Agent Emmet 
Michaels sit a counsel table. Granted. HIGLEY: Hearing on Motion to Suppress: 
Deft moves for all agents and Officers to~6e sequestered except Special Agent m 
Charge. Granted. three government witnesses sworn and testified! Court Exhibits 



Marshal 1 s return showing servic e , filed. Subpoenas to t estify (9 )_ 
Marshal’ s ret u rn showing service, filed. Subpoena ticke t._ 


Continued Hearing on Mo ti ons: Hig l ev's M ot ion to Suppress - Ore Government _ 

"witness sworn and testified. ‘Govt, rests as to Higley's statements. Defendant Hi gley 


id on his own behalf. Deft. Ex. A 

, fi 

led. Defendant rests as to Higley 

lebuttal by Government. Court Ex. 

5, i 

marked for Ider.t. JOHNSON: Motion 


statements. 


to Supress photographic identification. Two Government witnesses sworn and testified. 


i thru 6e, marked Tor Ident. Defendant Higley's motion to transfer to 


p.m. Court adjourned until 12/3/71. Zampano, J. m-12/6/71. 


eporter s transcript of proceeding sheld on 5/24/71, filed. (Russell, R.) 


—12/3- 


_ Cont in ued He ar ing on M 

move for defendants Higly and Johnson to remain out of courtroom. Defendants consent. 


■lotion granted. Three Government witnesses sworn and testified. Court Ex. 7, filed. 


e, admitted as full exhibits. Court Ex. 8,9,10,11,12, marked for 


ent. Court Ex. 10,11 and 12 admitted as full exhibits. Government rests as to 
ohnson statements and mone y. 1;T5 P.M. Court adjourned until 12/6/71 at 2:00 p.m . 
Zampano, J. m-12/6/71. 


Continued Hearing on 


and 


JOHNSON - Motion to Suppress on Photo Identification. One Government witness sworn 


and testified. Witness Cohen previously sworn resumes stand. Govt restson Johnson 


identification of photo. Defendant rests, also._HIGLEY - Motion to Suppress on 


items seized. One Govt witness sworn and testified. 4:45 p.m. Court adiourned until 


Dec. 7. 1971 at 10:00 A.M. Zampan 


Continued Hearing on Motions: HIGLEY - Motion to Suppress on items seized. 


Govt moves for sequestration of witnesses for defendant. Mrion granted. Atty. Parrel 


moves for subpoena of witness. Motion granted. Govt witness Buffalo resumes stand 


for cross-examination. Defendant's Ex. B,C,D and E, filed. Deft. Ex. F, filed._ 


Govt rests on seizure. Two defense witnesses sworn and testified. Govt moves that 


defendant turn over notes of witness. Motion denied. Deft rests on seizure. Motion 


to Suppress on gun pellets. Govt makes offer of proof. Evidence completed on this 


i s s ue. WHITE: Motion to Suppress. Three Govt witnesses sworn and testified. Cour t 
E xhibits #15,16,17,18,1 9, 20,21,22 adn 23, filed. Govt rests as to defendant White. 
Defendant White is sworn and testifies on his own behalf. Defendant rests. Deft 


ITr gues motion challenging jury selection system. Motion denied, as to deft. White. 
Deft Higley argues mot i on for reduction of bond. Motion denied. Deft Johnson argues 
motion for speedy trial. Decision Reserved. Govt to submit chronology of events in 


this case from Johnson arrest to date of trnl. within 3 days. Counsel make statements 


5:05 D.m. Court adjourned until 12/8/717 Zampano, J. m-I2/9/71 
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12/10 . Cou rt Report er's Tran scri pt of Proceedings held on December 8, 1971, filed 

I at Bridgeport. ( Russell, R.) _ ' 

12/8 Continued Hearing on M otions: Arguments by counsel. Higley statemerts 

_ Decision "Res erv ed . Ar guments lay counsel on Johnson -- iaencirication, 

Hig 1 ey icfehf lfication, Johnson statements and money. Higley-Search and" 
selzure , Hi gley^pelleFs from !eF~and White- statement and subleases 
seizes:; Defendant requests sequestration ot witnesses. Granted”. 

Court rules on Motions" to ""Suppress. Decision reserved" as to'TTigTey 
statements"; All other" - items- denieTd~and evidence - admSrssable . No fuling 
on - " gunpellets - issue. Government _ "has sta'ted^tTTey - will noF - be used. 
"Motion 3 "For - Speedy Trial- Decision res - erv edV~Efoti on3 toS ever-OFF 

_with lea ve to renew. Jury trial continues: C ourt Exhibits - 3501, 

__35 02,3503, 3504, 3505 ,3506, mar ked. Jury of 1 2 and 2 alternates present! 

_ ' Five gove rnmen t wi tnesse s sw orn and test if iedT Goverriment~^Exbibi t s — I 

_ and 3 ma rk ed - for identification . G ove rnm ent Exhi bit "2T, filed. Govera- 

_ ment E xhibits 1 and 3 admitte d as Fu ll exhibits. Court adjourned at 

_ 4:45 p.m. until 12/9/71 at 10:00 a.ra. CZampano,J.) mil2/13/71. 

12/9_ Jury trial continues: Ju ry of 12 a nd 2 alternates present^ 

_ Seven Government witnesses sworn and testified. _Gover n.Exh. 4, filed! 

' _Gov t. Exhibits. 5.6.7.8.9A-9E, 10A-10F. marked f or Identification. 

__ Govt. Exhibits 5.6.7.9A.- 9E ,10F. 10C admitted as full exhibits . De f. Exh. 

_A_j B.C.D.E. narked for Identification. Defendant E xh . D admitted as full 

_ exhibit . Court admou rned at 3:50 p.m. until 12/10/71 at 10:03 A. K. 

~ (Zamp ano .J.) m -12/ l3/1971. ' _ 

12/10 _ Jury trial continues: Court ru les on Illgley sta te nents~(confessions) 

_ Def. objection to confessions sustained with leave for Govt, to renew. 

_ 12 ju r ors and 2 al ternates present. Three government witnesses sworn 

[_ and tes t ified. Govt . Exhibits 11.12A and 13. 1 3,l4,15A and 1 53 ,16^7 7 

18,19,20 ,‘21A and 21B, marked for Identification. Govt, exhibits 11,10A 

_j and 10D — 12A a n d 1 23, 19~~2 0,1 6, 17,18,1 3,14,15A ad 15B,21A ancTTTB^ 

_a dmitted as f ull exhibits. Jury e xcus cd a t 1:00 p.m. until 127T3//L at 1) 

_ A.K. Chronology re Alphonse Johnson, filed.(ZampanoTJ.) m-12/l3/19/1. 

l2/l3 ~ _ Juty_trlal continues: Attorney Kirto requests issuance of subpoenas 

_ Grante d . Def. Motion for name of informant- denied; as to seizure of 

_s uitcas es . Decision r eser ved. Jury of 12 and 2 alternates present. _ 

_ Five government witnesse s sworn and testified. Government Exhibits 

22.23.24.25.26,2 7,28,2 9,30 ,2 1A thru'31E. 32 ~8B, 33.34,35A, 35B and 35C 
marked fo r Identification. Government Ex hibits 22, 2 3 j_ 24 thru 30 , 3lA , 
31B,3IC an d 31E, 8 and SB ,_ 35 A, 353 an d 35C, admitted as full exhibits. 

Jury excused, unt il 1:00,D.m. 12 714 /1971. „ . „( Z^mp a»o . J,!lm^T27T7 /1971.. „ 

--Mar sh a l l s r eturns ~sho wi ng ser vi ce rf 1 letdv— 3 aubpoenas—co—te-staf-yv- 

_J.v.ry trial amtuiasi- Jury-. of 1 2 an d. .2-jaXteraat ^ s p rese nt_ Wi tne ss 

Ly ons r ecalled to stand. Governt. Exhibits 36,27,39,40 and 41 marked 
for - * de nt if ication . Go vernm ent Exhibi t 33 , filed. . Government ExMb-* t 
39,40 ,”41 and 33 admitted a s f ul 1 e xhi bi t s'.V^Co^r ^ *£xnibl€" ^5, marfeed 1 5r 
lc lehtification, during hear mg on potion to Suppres s. G overnment and 
d efense rest on l otion to Supp ress. ~Motion to Suppress r, in-court T1 
identification denied". Jury returns to courtroom. Government rests - lit 
4 1 20 P-ra . Jury excused - a t ii:2 5 p.m. until" 12715771 . D e f. Joh n son moves ~ 
ror Judgment of Acquittal. Def! Motion For risclosure of Informants 
n afrre- denie"d~.~DeF. White moves"'for Judgment of Acquittal. Def. Higley- 


uj. ^-cquuiaj.. arguments neard. Denied as to Counts 
» 2 > 3, and T\ Counts 4 and 5 withdrawn; Decision reserved as to Count 
°urt adjourned at 4:50 p.m.~ unti~l Dec. 15. L971 at 10:00 A.M. 
ampano,J.j m-12/l6/l971. 


3lA, 


I u 


Ifl 
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1971 


ury or 


defendant witnesses sworn and testified. Def. Johnson rests at 
10:30 A.H. Def. White rests at 10:53 A.N. Def. Higley rests at 11 :L 
Motion of Def. Johnson to Dismiss Indictment for Lack of Speedy Tri 
DENIED. Motion to Dismiss Count 6-GRANTED.Court adjourned at 2 :00 ~ 
until Tuesday, December 1971 at 10:09 A.} . (2arapano,~J. ) m-1 2/lb/i9/ 

__ Jury Trial continues: Jury of 12 and 2 alternates pres e nt. Su r 

jtions_of ^ counsel ._C harge to Jury. Alternate jurors excused by the 

_ retires to deliberate at 1:55 p.m. Jury returned to Courtroom 

following verdicts. Alphonse Johnson-GUILTY to Counts 1,2 and 3. 
R ufus Higley- GUILTY t o Counts 1.2. and 3. David J. White -GUILTY- 
to Counts 1,2, 3 and 7. Verdict verified and accepted bv the Court. 
Jury excused. Same bon ds to continue. Court adiourned.(^anoano.J.) 

m-12/23/1971. ' —- 

_Lxst of Witnesses and Jury Verdicts filed. 


_ Motion for Judgment of Acquit ta l, filed bv .TnWnn, _ 

Motion for New Trial, filed by Defendant Johnson. 


Cour t, 
with 



(Jury Tri a l and verdict), fil e d. (R ussel l. R __ 

_ Court Reporter's N otes of proceedings heldon Oct. 26. 1971, filed . 

. Motions (Russell. R.*) _;_"_ 

. DISPOSITION-JOHNSON- 19 years imprisonmen t. Court informs defendant 
of his right to appeal. Court recommends imprisonment in an institution 
other than where Rufus Higley and David J. White are incarcerated and 
every effort should be made to k ee p them separated during the tern of 

i mprisonment.(Zam p ano .J .) m-2/1 677?. _ 

Judgment and Commitment filed and e ntered.(Zampano,J.) m-2/10/72. 
Three certifi e d c opie_s h anded U.S. Marshal for service. DEE. JOHNSON. 

_ DISPOSITION: Def. HIGLEY- Sixteen years imprisonment.Court informs 

def endant of his right to appeal. Court strongly recommends incarceratior 
at an-institution other than where Alphonse Jo hnson and David White 

de to kee 




2/io 


Judgment and Commitm ent for Del HIGLEY, filed and entere< 
m-2~7lO"/727~Three certified copies handed U.S^ Marshal for - 


CONTINUE 


1TWM* 
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~Z/TO 


27To 


_|_ DISPOSITION-WHITm: Seventeen ye ars imprisonment. Five years impris- 

pnment o n count 7. Sen te nce on ~Ct. 7 to r un concurrently v/ith - the TT7 - 
^ear sentence. Court informs defendant of his right to appeal^ Not ice 
. Appeal filed by depen dant. C our t re commends imprisonment in ah 
inst itution ot h er th an where Alphon se Johnson and Rufus Higley are 
_ 1" ftca rcera ted and^ev e r y e if or t should be made to keen them se para t ed 

during the term' of" imprisonment. CZampano7JTT"rn-2/l6/7ZT---~~ 

" Judgm ent and Commitment 'tiled re: UefT^rteT^CZanoano.J.'') _ m-~2r/ia/77 

Three c e rtifi ed copies handed U .S. MarshaTHtor service.- 

_ or o M TApp eal mail ed Attys. Tone s , Mirto and - detencint. 

Certified copy of docket 'entries and~Notfce - of~7ThheaL mailed Clerk.- 

U.S. Court"of Appeals. —- 


* 2/14 - 


~Z7T5~ 


_2/i7_ 

g/r T 

2/23 


3/27 

_A/7_ 




En dor sement 0rder en tered on Notice of Ap paa i filed by Defendant 
_ jfa ite ^'This appe al may pro ceed in fo rma pa upe ris. fr ~"(Zampano.JTT~Feb7T0T~ 

_ 1972 . m-2/TO /72 . " - K - ? -~ 

"Notice of Appear filelT~by-aefendSrvr~ RU F US HIGLEY Cnpio* h-^-iT JA- 

• Attvs. Jones. Whitney and defendant. C ertified copy of~Notice and 
_ of docke t entri es mail ed Clerk, U.S. Court of Appeals". 

-——gQurt_R eporter *s £otes--.0-£-_ P x Qc e ec h'np~s_ /D! spno 1 h r « all three" 

^|d_efemLants XOn-Februac^l(U 19 721. fil.3, g ^ - 

_N otice of Appeal, f iled by defend ant JOHNSON. Certi fied copy of docket sheet 

--and. Notice o f Annea l, called to Clerk^U.S .C.A._Copi es of Notice of Appeal, mailed 

to counsel. _ 

_ Marshal * s Return Shov ing Service, filed - Judgment & Commitment re HIGLEY: 

_Marsha l’s Retu rn Shoving Se rvice, fi led - Judgment & Commitment re"~JOHNBO?r. 

_JOHNS ON: Follo wing endorsement on defend ant's Not ice pf_ Appeal and Motion to 

Proceed in Forma Pauperis on Appeal : M ot ion t o proceed in forma pauperis on appeal 
_ is granted. The appeal Is n ot f rivdlous. Zamp a no, J T m-2/2T/ 72~. Copies mailed to 
counsel._ 

_ JOHNSON: CJA F orm 21 filed r equesti ng transcript for appeal purposes, same " 

_ approve d by the Court in forma p auperi s and co pies distributed^ ” ~ " 

_ WHITE: CJA Form 21 filed re q uesting transcript for appeal purposes^ same ’ 

approved by the Court in form a p auperis a nd copies distributed^ —— 

_HI GLEY: CJA Form 21 filed request ing transcript for appeal purposes, same 

approved by the Court in forma pauperis and copies distributed. 

-- JOHNSO N:_CJAJgorra.9 (Voucher fo r compensati on to investi gato r Joseph Montesi, 

-gfij—^yj-Y_ execut ed_and apjprovjid (Zampano,__JLj and mailed to Adm . Off, for payment. 

-Recard_QiL-AppeaLmailedJJ.S^_Caurt__Qf_Appeals._Copies of Inde x 

-_snd_dacket_£ritri£s_ir,ailcd^Attys. _Joriejs *JKhi±aejL^_ili.r£o _and Farr ell . 

_ Receipt for Record on Appea l received from U.S. Co urt of Appeals. 

-- -Court__ReBgrterJLs__Trgnscripts of p roceed i ngs he ld o n H ay 24. Nov. 30. December 

—T,—6j—7^ 8, 9, 10,_13^ 14^ 15 and 21 ( Trial) ( 14 V olu mes), filed. Russell, R. 

_ S up plement to Record on Appeal sent U.S. Court of Appeals. Copies of Index 

mailed counsel of record. —- 


A/1A 

4/17 



I_Recei pt for Suppl ement to Rec ord on Appe al re c eived fr om U.S.C.A._ 

— -CJA__Forras 21 for HI GLEY. JO H NSON & WHI TE duly executed and approved bv the 

_Cpurt—fZanpano.,J)_ for payment t o Eugen e J. Russe l l. Re porter, for trial transcript for 

appeal u s e, each in the am ount of $65 7.20. Cop ies distributed. 

_J OHN SON: Motion To Be Relieved as Counsel, filed by Gerald £. tarreii, t.'sq.i 

_^l!gmojg pdu ia of DecisIon .pnj; lalms,of ex ald_.F arr eUL, _Roh ar t_ Mirjtn^Ij s cp. 

- a P- d .cfol? s VJhl ._,_for Compen satio n_in_E-cess of Limit Provide d in rr<n.< n a i_ 

^ ct » f 1 -led_and_entered,_CQut_t_allows F ARRELL S2 r 75n.nn , <nrT,.^np °yners es• 

-****° $ 2 »? 50 ’ 00 > lncludlng_exp enses; WHI TNEY $2,500.00. including ex nen.^ gj.nA t 

m-5/5/72. Copies mailed to counsel and to Judge Friendly for aoDroval. 


Friendly for approval. 




1 













5111. 

"5722 


5/24 


10/30 



f ollows; "Motion off, by defense counsel.” Zampano, J. m-5/9/72. Conies nailed to 
Counsel. ___ _ 

_Court Reporter's Sound Recording of proceedings held on February 1 0, 

_ 1972_^_filedL_ _Dispos ition ( Ru ssell, R.) __ 

‘ _ JOHNSON: ' CJA Form 4 executed, approved by the Court (Zampano, J.) a 

_ mail e d to A.O. for paym e nt. _ - 

_ _ HIGLEY: CJA F o rm 4 exe cuted, a pp roved by t he C ourt (Z amp ano, J.) an 

— m ailed —t o- A .H,—for- payment ----- : —,- 

_WHITE:—CJA Form-4-egecuted, approved by the. Court_(Zampno,—I—)—and 

_ mailed to A . O. fnr payment, ____; _ 

_ JOHNSON*: Order Denying Motion to Reduce Sentence, f i led and entered. Cou 

construes letter of 5/15/72 from defendant as a motion pursuant to Rule 35 of the 
F-R-Crim.P.' for reduction of sentence and ordered that defendant’s mo t ion be and Is 

hereby denied. Zampano, J. m-5/25/72. Copies mailed to counsel and petitioner. _ 

Letter from Atty. Hugh Keefe stating that he vill not file a claim voucher 

for representing deft. Kigley. Copy to A.O, _ 

_ Certified copy of Order and Opinion received from U. S. Court of Appeal s_ 

AFFIRMING judgment of this court re defendants JOHNSON. HIGLEY & WHITE, tn-10/30/72. 


Copy sent to U. S. Marshal in New Haven. __ 




tition 


_ HIGLEY: Memorandum Order f iled a nd entered. Court con s trues lette r 

dated 12-28-72 as a motion for reduction of sentence. Further request of 


_ additional time to submit moving napars in s upport o f his request, granted: the pet itloi 
_ time fo r filing supportive documents is extended to 2-20-73 . (Zamnano 7 ~J •) a-l-lS-7 3 

_ Cony m ailed to counsel ._ 

_ HIGLEY: CJA Form 21 approving amount of S6P.00 for payment to Hr. Charles W. _ 

_ McGuire for psychiatric examination, filed. /Zampano, J.l Conies distributed. _ 

_ JOHNSONr Motion r ,r deduction of Sentence, filed bv defendant. _ 

_ WHITE: Motion for Reduction of Sentence, filed by def e ndant. _ 

WHITE: Certified coov of Order of Supreme Court denying petition for writ of 



6/11 


JOHNSON: Order Denying Motion to Reduce Sentence, filed and entered. 


. m-3/16/73. Copies mailed to counsel. 


_ JOHNSON: Court Reporter's Notes of proceedings (Motion) held on 

March 12, 1973, filed. (Russell, R.) _ 

_ WHITE: De f enda nt 's Motion for Reduction of Sentence, over to 4/9 /73. Zampano, J 

m-3/26/73. ___ 

_ WHITE: Court Reporter's Notes of pr oc eedings held on March 26. 1 97 

flled^ (Russel 1 , LR~)- 

_ unTTO* Hearing held on defendants Motion for Reduction of Sentence. Motion 

denied. Motion so e ndorse d. Zampano. J. m-4/lO/73. Copies mailed to counsel. 

_ WHITE: Court Report er's Notes of proceedings held on April 9 .— 1373 

Motion), filed. -Russell, R. _ 

JOHNSO N:_Motion for Modification of Sentence, filed bv defendant. 

.on: forcModificatiohc ofiSentence „'.:c r.no,- 

ToJb e_ r eferxed—to-J u dg e —Zampano,-New m a n J -.—m- 4 /4 -/ -73~.- 

• JOHNSON: Hearing held on defendant's Motion for Modification of Sentence 


Motion denied, as stated in open Court, and soendorsed. Zampano, J. m-6/11/73._ 


Copies mailed to counsel. 
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7/25 


U.—S^—Marshal - -at- N&m—H a_ueru----- 

-WHITE:_Order_Denying_MQtinn_t n RpHupp S pn fpn^o, fii.pH an r 

antenati. Courts -const rue^-lettgr- -from—e nda n-t—da-t edH> / 2-S-/-73—as- 

.ITOtion_p_ur suant to Ru le._3 5_._Qf_.Fe der a_l_5ules o f Criminal Proced ure_ 

for reduc tio n of sen tenc e. Za mpano, J._ m- 7/25/73 . _Copi es mailed 

t o p.nnn spl . ajid petiti oner*___ 

_ JOHNSON :_Order,.Denying Motion _tn_ Reduce Sentence , filed 

and,entere d. _Zampano_,-_J_._m -7/ 25/73_._-Copies m ailed to c ou nsel 


9/24 


10/1 8 


_GoD/_erisaerLt_E:\hiblts_JL > _2 , 3, 5, 6 r 7 T 8 , 8B , 9. 10A f C f D & F, 

JL1 »_jL2rA_k_B, 13 f 14. 15A & B r 1 6 r 17 f 18. 19. 20. 2LA & B.~ 22. 23. 
-24^_25^_ 26 T 27 t . 28^.29 r _aQ^J31A^_d^-CL,&.dl^.31 f _^ 4 f 35A-C, 37 , 38 T 39, 

40 and 41 retum ed to U.S. Attor R£Y_at_New_Haven a nd receipt fo r_ 

same,..filed.___ 

_ Government's Motion for Permission to Dispose of Evid e nce (gun) , 


1974 

Ml— 


_[e_QAinseJL 


ivino Mr 


_3_/14 




and ent ered .—.Cou rt d enies , defendant's pro se motion- o£ 10/31 /73 
re.qnes_ting_.modification of Kentunae...._ Zanpann, ML m-?/7/7A Cnr 



11/11 


_Jl1/JJ 


11725 


JLl/27_. 


TZ/TF 


3.2/23 


_JOHNSON : Mo tionfor rcc one idera tinn of d enial of app l i c . a Lio n _ 

for cioddfication of sentence, filed b y the d efendant pro se. _ 

_JOHNS ON: Ord e r Denying Motion for Ame n dment of Sentence, filed and entered. 

Ordered* s that defenda n t's motion for amendment of se ntence to inclu d e a Section _ 

4208 (3)(21 provision Is den ie d. Zampa n o. J. e-8/23/74/ Copies mailed to counsel and 

defendants___ _ 

JOHNSON: Motion for Reconsideration, filed by defendant. 


_ JOHNSON: Following endorseme n t on defendant's motion for reconsideration (pr 8 

_ se): Denied. Zanpano, J. m-9/18/74. Copies nailed to counsel and defedant __ 

___JOHNSON:_Defendant/ a_pro.se Petition f or Reh ea ring of motion 

_ for correction a n d red uctio n of sentenc e, filed .__ 

_JQHNSON;_Defendant/s pro s e Petitio n for Rehearing_endorsed_ 

_ .'/Petition_denied^/'_Zampanu*_J._m- 11/12/ 74._ Cop i es maile d to _ 

__c oun se land_dei:e ndant^_______ 

_ JOHNSON f HIGLEY. WH ITE: Records retur ne d fro m U. S. Court of 

_appeal s. Receipt ac knowled g ed.___ 

_JOHNSJQNjl _Notice of App eal f iled._A ffi d avit of Poverty and _ 

. Motion .For_Leave to Proceed-in Forma P auperis^— filed„_'/Motion.For_ 

Leave_Xn_Eorma Pauperis ...grantecL__Zampana*__J . M-ll- 2 7-74. C opie 3 _ 

t m ailed_to_c ouns el____ _____ 

_ JOHNSO N : C opies o f Notic e of Appeal and Docket entries sent __ 

_ toJLS. Court of Appeals, and C opy of Motion For Leave to Proceed i n__ 

F ormanPauperi s^_ _ 

_ HRecord on Ap peal sent U.S. C o urt of Appeals . Copies of Index 

_ se n t Mr. Dorsey and Mr. Johnson. _ 

_R eceipt fo r In dex t o Re cord on Appeal received from Clerk, _ 

U.S.C.A. re: JOHNSON,_ 














CATE PROCEEDINGS 

1975 • ' _ 


1/27 

Copy of Brief concerning appeals case, filed by defent 

2/7/75 

JOHNSON: Court Reporter's Transcript of Proceedings 


held on February 10 , 1972, filed. 

2/27 

HIGLEY: Court Reporter's Transcript, of Proceedings 



~272 


WHITE: Court Reporter 1 ^ Transcript ot Proceedings 


wiwsiaaawBa 

















UNITED STATES DISTRICT COURT 


FILED 


DISTRICT OF CONNECTICUT 


ALPHONSE JOHNSON 


OCT 21 4:38 PM '74 
U.S. District Court 
New Haven, Conn. 


V. 


CIVIL NO. N-74-245 


UNITED STATES OF AMERICA : 


RULING ON DEFENDANT'S MOTION 
PURSUANT TO 18 U.S.C. § 2255 

The petitioner, Alphonse Jc.mson, convicted of bank 
robbery and sentenced to 19 years imprisonment by this Court 
on February 10, 1972, moves under 18 U.S.C. § 2255 to have 
his sentence vacated. He contends that the Court erred when 
at the time of sentencing it failed to make an affirmative 
explicit finding that the petitioner would not derive a 
benefit from treatment under the Youth Corrections Act, 18 
U.S.C. § 5010(d). 

Since the petitioner was 22 years of age when he was 
convicted and 23 years old when sentenced, he was a young 
adult offender and not a youth offender . See 18 U.S.C. 

§5006(e). Therefore, an express finding of "no benefit" 
under the Act was not required. United States v. Kaylor , 

491 F.2d 1133 (2 Cir. 1974). 

Accordingly, the motion is denied; the papers may be 
filed without fee. 

Dated at New Haven, Connecticut, this 17th day of 
October, 1974. 


_ Robert C. Zampano _ 

United States District Judge 




UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


ALPHONSE JOHNSON 

V. : CIVIL NO. N-74-245 

UNITED STATES OF AMERICA : 

JUDGMENT 

This cause came on for consideration on a Motion Pursuant 
to 18 U.S.C. § 2255, to vacate sentence, and the Court filed its 
ruling thereon under date of October 21, 1974, denying the said 
notion. 

It is accordingly ORDERED, ADJUDGED AND DECREED that 
judgment be and is hereby entered, dismissing the Motion to 
Vacate Sentence. 

Dated at New Haven, Connecticut, this 23rd day of October, 

1974. 

_ Sylvester A. Markowski _ 

Clerk, United States District Court 

By /s/ Frances J. Consiglio _ 

Deputy-m-Charge 


FILED 

OCT 23 9;50 AM '74 

U.S. District Court 
New Haven, Connecticut 




Filed 

Nov 11 8:14 a.m.'74 
U.S. District Court 
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IN ThE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT OF CONNECTICUT 


ALPHONSE JOHNSON, 

Petitioner 

vs 

UNITED STATES OF AMERICA, 

Respondent 


Criminal No. 12963 


PETITION FOR REHEARING 

NOW COMES, Alphonse Johnson, Petitioner, Pro-Se, 
and respectfully moves this Honorable Court in the above 
captioned manner for correction and reduction of sentence 
because of and for the following reasons. 

1. The Petitioner Johnson, filed a motion in this 
Honorable Court on or about September 23, 1974, 
for a Correction or Reduction of Sentence, pur¬ 
suant, in particularly, to DOUGLAS DORSZYNSKI v. 
UNITED STATES (No. 73-5284). 

2. The Petitioner's motion was correctly denied 
on or about the 17th day of October, 1974. 

3. The Petitioner admits that he erronously 
stated in that motion that he was 22 years old. 

The Petitioner submits that he was, in fact, 

23 years old. 

4. However, the Petitioner is now alleging upon 
Motion for Rehearing that as a Young Adult Offender, 
18 U.S.C. §4209, he was eligible by virtue of his 
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age, for the treatment provided under the Federal 
Corrections Act, 18 U.S.C. §5005 et. seg., and 
could have been sentenced pursuant to its pro¬ 
visions. See: United States vs. Schwarz, 

^ 500 F.2d 1350 (1974). 

WHEREFORE, 

Petitioner Johnson, respectfully moves this Honorable 
Court, pursuant to United States v s. Schwarz ( Supra ), 
to correct or reduce his sentence. 

Respectfully submitted, 

/s/ _ 

Alphonse Johnson, Petitioner Pro-Se 

P.O. Box 1000 

Marion, Illinois 62959 

11/11/74 
Petition denied 
R.C. Zampano 
U.S.D.J. 
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States versus Johnson. The matter’s here for disposition, j 

I 

MR. FARRELL: Good morning, your Honor. 

THE COURT: Good morning, Mr. Farrell. 

S 

MR. FARRELL: I certainty don't want to go 

I 

into the facts of the case; your Honor sat on the case and j 
it's not that long ago. 

Speaking with Mr. Rendino, I'm aware that 

i 

this presentence report goes heavily into the sociological 
aspect of Mr. Johnson’s background, and his background is 
one which culturally, educationally anti in every other way 
indicates deprivation. He just didn’t have the chance in 

1 

society that many other people have. 

| 

I 

l 

Now, certainly, I don’t cite these lack of 
the better things of life as an excuse , but only as in miti¬ 
gation to help understand the type of person that Mr. 


17 I 

i 
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i 
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i 

i 
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Johnson is. 

Mr. Johnson's only 23 years old, your Honor, 
and he has a serious record, criminal record, up until this 
point, but the question which arises in my mind is, can a 
23-year-old man just be thrown on the junk heap and be de- 
clared absolutely useless to society, and with no chance of 
rehabilitation at all. 

Now, he's been in prison before, he's been 


in state prison, but the state prisons in Connecticut lack 




3 K 

good vocational programs, they're overcrowded, you don’t 

I 

get much assistance, and the recidivism percentages shew 

• i 

t 

that you really don’t come out much better from state 

r 

» 

prisons. The question, or course, is, is me ^3G.Sj.al 

i 

system any better. V/ell, seemingly, right now it's not, 

! 

but in the years to come, hopefully, with the prodding 

i 

of the Attorney General — and Chief Justice VJarren 
Burner seems to indicate that he intends to pred tne sys¬ 
tem to become better. I think it can be hoped that pro¬ 
grams for vocational assistance and rehabilitation would 
improve and Mr. Johnson in prison would receive the type ! 

i 

of vocational care and psychological help that he probaoly ! 

needs. . I 

! 

Mr. Johnson is not totally without some » 

I 

good aspects to his character. I think he has great leader¬ 
ship and charisma. Now, these can be useful aspects of a 
character in society. Xf he could learn to curb hi3 
criminal tendencies. Now, in criminal planning he seems 
totally lacking, and if he was out and committed crimes 
again I think there's no doubt he'd be caught again. So 
far as a dangsr to society in him leading a successful 
criminal life, it doesn't seem to be possible. 3ut I do 
feel that there's other aspects could make him a useful 
citizen to society. 

Now, he certainly is not in the category of 
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an Eddy Devlin or an Eddy Reid, who made their whole life 
earning out of crime. He could have gone other routes and 
chose to be criminal. The United States District Court 
chose to give an Eddy Devlin 30 years. This man probably 
was involved in 15 or 20 bank robberies, and Mr. Johnson 
with his background, the circumstances and the mitigating 
factors which I cited to the Court really shouldn’t be 
considered in his category. I really don't think ha's 
half the criminal someone like that ever thought of being. 

I really don’t feel he deserves more than half the sentence 
Mr. Devlin got. 


? 


I 

j 


l 


t 

J 


i 


I 


I 


I think that Mr. Johnson has built a hard 
shell. He’s a tough character. And I ask the Court to 
pause in sentencing him and reflect on the type of brutal¬ 
izing experiences he had in his background that turned him 
into this hard shell. And he's a man like anybody else, 
and he may stand up here and he’s not going to let it show 
the Court that all these years are goina to hurt and break 
his spirit. It*will. And I ask the Court to have some 
mercy on him . 


THE COURT: Mr. Johnson, would you like 
to say anything in your own behalf? 

THE DEFENDANT: No, sir. 

THE COURT: Well, of course, I heard the 


i 


SANDERS. GALE & RUSSELL 
CEariFiEo stenotvpe reporters 









5 



Aooj 


case and X heard the facts of the case, and the iury «— S 

you guilty. Whet I said to Mr. Whits is ecuaily appXrcahie , 

to you. That the case certainiy falls within the 2a year I 

Statute that Congress had in Mind when they passed rt. j 

„_v- th~ presentance report ! 

. a not very mvicn. w ^ 

Moreover, there is not vca-jr j 

, . D rior record, ccur-o3, is . 

that mitigates punishment. Tx._ p 

. *. cn t won't qo through it, 1 

something you know all about, so I wo. . ^ , 

_ D aces and you have served tame in 

but it runs over tv/o paces ox 


25 It 


3 tate prison. 


Under all the circumstances, based on all 


the facts as I heard them at trial and the presentence re- ,j 
port and what your attorney had to say. it is adjuunad , j 

that the defendant is hereby committed to the custody of j 

G „ aral or his authorized representative for ! 
the Attorney Genes, al or n | 

imprisonment for a term of 19 years. | 

you have been found guilty af^-r a j-l~y 

trial, Mr. Johnson, you have a right, to appeal. If *» | 

are unable to pay the cost of an appeal, you may apply for J 
leave to appeal in forma pauperis. If you desire to appeal | 
you must notify the clerk of this court within 10 days, and ■ 

£ile a notice in your behalf, 
the clerk will prepare and file 

„ Mr Farrell, who is a very experienced trial 
I am sure Mr. carre-*.-*., 

. m , nv .-seals, will advise you on the 
lawyer, and has had many appear 

proper way of filing the notice. 

in any event, you may apply yourself to 

s.HOse». cue a eusseuu > 

CERTlP'^O }TE^O t ^ 
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Second Circuit, that in all probability this case will be 


heard on submission 


Respectfully submitted 


PETER C. DORSEY 
UNITED STATES ATTORNEY 
DISTRICT OF CONNECTICUT 
P.O. BOX 394 

BRIDGEPORT, CONNECTICUT 06601 

By: THOMAS F. MAXWELL,/JR. ^ 

ASSISTANT UNITED STATES ATTORNEY 


CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing 
Appellee's Motion for Leave to Proceed by Way of Six 
Xerox Copies has been forwarded this 13th day of March, 
1975, to: Alphonse Johnson, United States Penitentiary, 
Marion, Illinois 62959. 
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